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ШЇ 


lr, Frosident 


May it please the Tribunal, 


^n 


ain juridical and fundamental question of this 
concerns war, which is forbidden by Intornational 


of peace as treason to the world 


ws all other juridical quostions, 
The four chief prosecutors discussed this problem in 
their opening speeches, sometimes as the central problem 
presentation, sometimes as a fundamental problem 
indecd not without looking 
irsooctivos, 


Counsel for the defence has to examino it now, 

From among tho Gofcnoo unscl 1 boon askod to 
conduct this oxamin2ztio t is true that it romains 
for ovory counsel to decide if and to what extent ho 

himself in vositi as a result of my arguments, 
to renounce his own vrosentation of the question of the 
breach of the poace, But I have reason to bcliovo that 

ch an extent that the 


"AOC 


со, considorably 


121 which 


qucstion 





B 


ede 
with the evaluation of the hearing of evidence which 
lasted for months, And I ^» also dealing only with 
question of such law as is at present valid, not 
such law as could or should bo 
dom^ndod in the name of othics or of human progress, 
hove a purely sciontific task to fulfil 
vants nothing but the truth, knowing 
bo complotoly attained 
without ond, 
the Secretary Goneral of tho Tribunal 
for having 56 at my disposal the documents of a 
decisive nature ond very important litcrature, Without 
ilrous assistance, 
possible, under the prcsont 
to 
Knowing 
ature on 
the last quarter 
vorsent with th 
that I can fairly 


ced, because in. no 


ant 


ibled mo to forego the 
ished in the former German 
control, In this way even the semblance of а pro domo 
argunontation will be avoided, 


of the short time at my disposal for this spocch 





ШЇ! 


idu. 


and, at the sane time, owing to tho abundance апа diffi- 
culty of the problems with which I have to decal, it is 
10% possible to rend here tho documents and quotations 
which I am using. I shall present only a few sentences, 
Any other procedure would interrupt the lino of argumen- 
taticn for tho listonor, I therefore submit to the Tribunal 
the documents and referonces to books 

juridical arguments, In this Way, 


quickly verified today, tomorrow and 


The Chartor thro^tons 1 ind tividuals with punish monts 


Oe EN سو وهو‎ à مو‎ tos tro و‎ o — dot dio P ct 


and it appears thet tho Tribunal accepts tho Chartor 


—— 


28 tho unquestionable basis foi all juridical considorations. 


лл ممم‎ а موم‎ — 


Imt. 4 Y k Y sum Mat سخ‎ 
inis means that the Tribun^ 


novorthcloss remains 


Why thon make any statements at all here on the groat 
fundamental Legal questions 
Tho British Chief Prosceutor even made it the central 


as addros 8 





ШШ 


die 


to examine the relationship of the Charter, whore 
our question is concerned, to the international 
public law at present valid. Ho justified tho 
necessity of his arguments as follows: It is tho 
task of this Tribunal to serve humenity, and this 
task could only bo fulfillod by the tricl if tho 
Charter was consistent with Intcrnational Law, that 
is, if the punishment of individuals for brcach of 
the pence between states was founded in tho Intcrnational 
Low 4t prosent valid, 

It is, indeod, noooss^ry to clarify whothor certain 
stipul-tions of the Ch-rti nay have create 


2nd consequently lows with retroactive force, 
1 Clarific-tion is not corried out hore in order 
torical reseorch students work, They will 
just as they will all tho other findings 
according to the rules of froo scionoec, 
through mony yonrs of work and certainly 


A. Y 
L 


without limiting tho ground covered by the quostions and, 


if possible, on tho basis of an in comparably groator 
uantity of documents and evidence, 

Such a clarifiection is indispensable, simply for the 
reason that the decision as to right and wrong depends, 
or moy depend, upon it, 
сопвійогой logrlly unasse: 

| aosumo thet it wore thus: Tho Charter doos 


not formulate criminal law which is elroady. valid, but 
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sik 


Waist doos this signify for the verdict? Must this not 


bc important for thc question of guilt? 


Perhaps tho retroactive law which, for instance, 
16057118608 sggrossive war мт already fixed in the 
conscience of humanity at tho time when tho act ‘was 
committed, nor was the ground cvon simply propared for 
it there, Then the dofondent cannot be guilty in the 

wns aware of thc wrongfulnoss of 
boh^viour, not before himself nor before othe 
was 2622828 promulgo 
time whon ^ new conscience was just beginning 
shope but was still not cloar or ni concra It is then 
possible that the defondant is not guilty in 
sense thot he was aware of tho wrongfulnoss of his 
commissions ond omissions, 
{rom the point of viow of continental 


Eurona? though n penal 17м, the fact that а person 


یا 


wos not swore of Going wrong i which the Tribunal 


must not overlook. 


٩ 


Now the question cs to whether the penal low contained 
in the Charter is ө; 3 cto реплі low бооз not present 
ny difficulties if thc stipulotions of the Charter arc 
uncquivocal ond the prescriptions of International Law to 
‘re uncontostecd, 
whet if we have regulations oap^blo of sovoral 
rotations before us, or if tho rulcs of Intornational 


the subject of controversy? 


Lot us take tho first: A stipulation of the Charter 
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is ombiguous and t! iore ncods intcroroting, 


^ 


A ling ctotion which can be Justifiod, 


Ta‏ هله 


ono stipulation appears to bo an ox post facto law, 
ccorcing to enother, which onn be equally well 
it does not, 
Lot us 6 6 زح‎ hc regul-tion is cloar 
or hns been 57 а by tho int cotation 


sourt, but oxports 


cdiffcrent opinions 


olucià^to how important those considora- 


eee ee 


к «АФ ^ 
ouxamin-tion ۰ 
3 


jf the British ond French Chior 


fuucamontally difforont, 





0 1 


«cis 


The British thicf Prosecutor argucd as 1 3140178, if I 


understood him correctly: 

he unre war was partly 
climinnted Cevonant and 4 
fundemon which is 
core of the ‘rld peace order which still continuos 
be equally valid today. Wer which it prchnibits is a 
‘nd towards tho 


violation of low within 


-—— come. — с. 


punishable 


I n^tions, 


in a 105ропзір1о 


r ^ r flemmenr 
morally demanded, 


overdue in 
33 


+ 5 $ nn =¬ ar die A A (rs ک پس‎ 
16 18 simply tho logie 


Legal posicion, The Charter only to crease 


And if I understood the British Chief Prosecutor 


correctly, he asserts: 


of the Pact of Peri 


Since thc conclusion 
1], situation, 


Ө ЕЗ) dom 
„мю Vu 
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Since 1927 the United States have nogoti^tod, first 

with Franco, thon with tho remaining Gront Powers, with 
the Soviet Union, and with some of tho 

smaller powors, concerning tho conclusion of a treaty 


intcndcc to abolish war, Secretary of 06 Kellogg 
stato with memorable insistenco what tho government in 
Washington wes striving 
The powers should 17011011106 wer as nn instrument 
of national polity and this without legal 
2) 3) 
definitions from a practical point of viow А 
4) 
with purity and simplicity » unequivocally 
: 6) 
and without qualifie-tions cr rosorv^tions 


othorviso tho object desired could not 


fo abolish wer cs an institution, і.о, 


an institution of intornetional law 


Noto of Secretary of Stato Kollogg to lo Froneh 
27, Fobr, 1928/App, I, Exhibit 1, page 3, pessage 
ibid/ 37 Exhibit 1, р, 

Appondix І xhi bi De 

Anpondix Exhibit De 

Appendix Exhibit р, 

Appendix Exhibit 2 passage 


Appondix 
e , 


Noto of tho Unitod States Go: vornnont to the Govornnents of 
Cro^t Britain, Cermany, Italy and ороп of 13 Avril 1928/ 


Annendiz I, Exhibit 2, р, 5, passego ( 1), 





тиа 


from whose initintive thc pact, which in Gornany is often 
called the pact to outlaw wer (Kriegsacchtungspakt), 


bel 


it was signed in Pariss 
1 a divino 
notion^l law as a prerog-tive 
now ^ti last been 1608351317 6 
Lts greotest dangor: 1۹8 1 
1110671, it is truly 686 0 


According to tho 


Loris Poot mocnt a change of the world -ordor nt its vory _ 


cots ,if only oll or almost all tho nations of the world, 


and porticul^rly nall tho Great Powers, signed the pact or 
adhered to it lator on, сз cid actually happen, 
ange is supposcd to bo tho follow ing: 
Up to tho tino of tho Bri and-Kelloge Pact, war had boon 


E "e Da CT ^ $1 ~ ې پرټم‎ 
no Bri^nd-Xollogg Pact wer wos hich troason against 


Аалы 


аср created by international low, 


ied mass dors a —— €‏ ج 
''Consideróo jadis commo lo droit divin ct àomouróo dens‏ 
éthique intern-tionole comme uno orerogntive do lo souveraine-‏ 
tó, ung 233613116 guorro ost onf dostituco juridiguomcont do‏ 

co qui constituait son plus gravo danger; sa légitimitd, 

Freppoe dc anis illógalito, olle cst soumiso au régime 
conventionel å! uno veritable nisc kors i8 Соу "ووو‎ 

The svecch of tho Fronch Fo gn 1 ster is printed in: 

The Depertment of Stc:o, Treaty for tho Renunciation of War, 


United  St^tos Govornnent Printing Offico, The quotation is to 


be found on pago 309, 
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Many politicians and scholars all over tho world shared 
this conception, It is tho definite basic conception of 
tho unique commontory on tho League of Nations Covenant 
by which Jean Ray influcneod far beyond the bordors of 
France, tho practical and theorotical proponents of the 
10) 
idea of prevonting war, 
It is also tho basic conception of tho Indictment et 
Nurnberg, 
Liplomaey snd the science of i n-tional law found 
thoir way back into the old tracks aftor tho first World War 
shock fron which they recovered remarkably quickly, 
tho horror of those who wanted to sce tho consc 
quences - all the consequences = drew fron the 
Mankind had a "grand vision of world 
as Senstor Bruce called it when the Pact of 
before tho Senate for ratifio-tion, I know how much the 
personality and the achicvements of Woodrow Wilson are 


a subject of disputc, 
10) Commontairo du Pacte do la Societe des Nations selon la 
politique ot la jurisprudence dos 
Paris 1930, (Sco especially p. 73 soq.) Furthor in tho 
supplements for 1931-1935 : ler Supploment 2u Commentaire 


Cu Pacto (1931) р, 15 seq; 20 Suppl, (1932) р, 17 вод: 


So Suppl, [1933) р, 18, 39; 4o Suppl. 


roceed, and Deb, of tho 2nd Sess, of the 


70th Congr, of the vol, Lkk-Port, 2, 





TRITT 


But tho more đetachmont wc achicve, tho clearcr it 


el12- 


bocomos that he - by making happy uso of his own pro- 
12) 
S - 


piratory work and that of othor finally conccived 
and presented to tho humanity of tho time on ontiroly 
brilliant train of thought which is as right today as it 
was thon and which can best be condensed as follows: 

It is necossary to stort afresh, Tho tragic chain of 

wars and nero arnisticos which arc o^l110d perce must bo 
broken. 
For ance hunanity must have the insight and the will to 
pass from wer to real ponco"i,o, to peace which is good 
in its 60886010060 = on existing 168341 found^tions, without 
regerd to victory or dofont; end this posco which is 


good in its ossonce nust bo maintainod-and 


E2 9 à naintninod in_ 
good condition = by on organised union of Statos , 
BOOS concrvion - UY. nee nee 
Those aims can only/achicved if the most frequent causos 
t tro^tios and 
rosult of tho 
of tho current owner = c consoeoro^tion 
is harmful to vital noods = are elininated, 
Hunanity did not follow this path, And 
wonderod ot thot anongst troso who fought against tho 
instruments of Versailles, 5t, Germain, Trianon, Nouilly 
and Sevros, bo it in the camp of the vanquished or in 
that of tho victors, wori he very onos who strove after 
real, lasting pence, When the 


governments 


leon T2 ٤ رهد سه او‎ 1 de e 
“or, пау Stannard, Woodrow Wilson and World 


Now York 1922 





1 


of the South African Union and Canada, in their replies to 


IN ae 


Secretary of State Hull's principles of cnduring peace 


of the 16th July 1937, indicated in unusually strong words 


that on olteration of unjust, imposed treatics was an indi- 
S$^cns^blo precondition for real world peace, they followed ono 

(13) 
of tho fundanentcl views of tho ereat Amorican president. 


Hurinnity did not follow Wilson. 


the members of the Longue of Notions, too, war remained 
nenns for sottling disputes prohibited only in individual 
but normal on the whole. So 8:36 Joan Ray as lato as 
(14) 
1930 . The League of Nations did not provo to be а guido 
to the true ordor of Ponce, indeed it did not ovon provo 
sufficiont brake on а completo backsliding into 
stoto, For, in fact, tho world slid bock ontirolyi 
S is then tho nll-decisive fact in our problem of low. | 
_Before the commencement of tho second World War the- 


whole system c 
ete —— — A P eee: س‎ -— 


13) Soo KUHN, Arthur K., Observrtions of Foreign Govornnonts 
upon Secretory Huil’ s Prineiplos of Enduring Fooco ( A.J, 
p, 101-106/ Appondix II, Exhibit 51, р, 146 
(92) (6), Also: WILSON, Woodrow, Wor and Pence, 
Addrossos and Publio FPopors, 
1917-1924 (od by Ray Stannard Baker and Willian Z,Dodd,) 


New York 1927, 


14) Commentaire, росе 74, 





1 


SLE. 
boginnings it had made, had collapsed و‎ ond this 


collapse was ^cknowlodgod and declared expressly, o 


+ 
shown by un^nbiguous actions, by three world powe 


in foct, declared with full justificctions — 


Great Britain oxorossly strtcd this ot the beginning of 
tho wer to the Lecguc of N-tions, I shell show tnis. 
tro-tod iho German-Polish conflist 
to the rules of classic intern^tional 
law conccrning dobollotio, I shell oxplein this, 
The United Stetes declared their strict noutrolity, 
I shell explain tho import of this doclaration, 
ystem of collective socuvity hes boon much disputed 
over, In this question of the world’s conscicn which is 
of fundementcl inportehoo i hi іа it cannot 
|: n^ttcr of indiffcronoao that this system, rightly or 
wrongly, sopeared in 1938 to such ^ prominent specialist 
on Intcrn^tional Law as tho Amcrican, Zdwin Borcherd, аз 
absolutely inimical to ven end as the child of the 


(15) 
hysterin of our 


15) Regarding the indisputable fact of the collapse and tho 

sponsibility of the cat Powers fc his, sec the bittor 
conclusions reeched by FENWICK from the poriod shortly 
boforc the sccond Wola Wer (Intcrnotional Law and Lawless 
Notions, ÀA.J., vol, 55 (1939, ) p. 745-745 ) Appendix II, 
Exhibit 55, pago 157 seq., particularly p. 159, passage (6) 
16) Neutrality and Unnoutrolity (A.J,, vol, 32, (1938) 


A 


/Aopondix II, Exhibit 53, p. 151, passages ( 2) 


and р, 154 passcgo (15) 
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ang tho collapse плу 
thet tho sbovoe-nontionca ro 
beginning of Soptonbcr 
that they cid not in fact do 


8 
eh wo 
у Ор, 


1) On the 7 Senvtenber 1939 the British 
thc Soerctory-Gonor- 
Tho 
on tho 5 Fobru^ry 1950 to cppoar before 
Intcrnotion^l Court of Justice ^t tho Н guc whenever an 
section is brought ae-inst Gront Britnin, i,9, olso in tho 
ense of sections which other states night bring on account 
cf conduct 
tho plaintiff, violcted international 
The British government nr aecopted this regulation bo- 
couse it Lad rolio 
sccurity created by the Ler 
Peris functioning: 
would of course not conduct 


and ner opponcnt would on the contrary 


17) See A»pendix I, Exhibit 33, page 98, including the 
‘Memorandum on tho Signatura by His Majosty'e Govornnent in 
the United Kington of thc Optional 0181826 of tho Statuto 

cf tho Pormanent Court of InternrtiorflJustice (cmd,3452,. 
MiSooll&néuda No, 12 (1929), on extract of which is given 
here ss Exhibit 34 of Appendix I (page 102), 
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a collision between England and those states that were 


faithful to the security machinery could not possibly be 
(1S) 
caused by the actions of 2711181 75. However 


the British government had been disappointed in what 
it relied on: Ever since the League Assembly of 1938, 


it hsd no long er been 1 possible to doubt that the 


cema ——Á— اوس‎  À—Á Á— i ——— ر‎ —— ——— —— — — re = — خم غورد‎ 


security machinery would not function: on the contrary, it 


د سے LAA————M————‏ وو ومو 


һай іп fact collapsed completely: a number of members 


—— е M M وام موو‎ À eee: 


of the League had alrcady declared their strict neu- 
trality before the outbre@kof war: 


*The entire machinery intonded to maintain pen 


عون کے س 


has broken down," 


I shall still have t: 

was in the conclusio 

gotten that the 

had 81768687 37 

House of Commons, i.e. before 


Anschluss, the complete inefficiency 
20) 
of collective security ; 


“At tho last election it was still possible to hope 


ггг 


18) Appondix I, Exhibit 33, раве 98, passage (1) = 
page 99, pessag ‘os (2) and (3) and Exhibit 34, page 
seq. It is tho same train of thought developed 
by BRIERLY, Some Implications of the Fact of Paris 
(Br, YD 1989), pendix II, Exhibit 44, page 126, 
passages (14), (15),, 
19) "fout le передав ino prevu pour le maintien do la paix 
3! 685 5 Appondix I, Rena Urt 55, page 99, 
5) and (6) 
"passano (3) 


„кәс . 
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that the League might afford collective security. 


I belicved it myself, I do not believe it now, I would 

more: If I ап А as I am confident І an, in 
saying thet the Leacuc as constituted today is unable 
to vrovide collective security for anybody, then 
we must not try to delude ourselves, and, 
we must not try to delude small weak netions into 
thinking thet they will be protected by 
against aggression and acting accordingly, when 
know that nothing of the kind can be expected," 

Geneva Longue of Nations was " neutralized, " 


T 


es NOIL BAKER expressed it latcr in tho House of 
(21) 
Comm ons, 


21) Appendix I, Exhibit $7, page lll, (21 Nov. 1939), 
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2) In view of the correct conclusions druvm by tho 
British sovernnent in their Note of 7 Scntembsr 1939 
to the League of Nations, 

Union treated the German-Polish 


if power poli 


sovernment, tho governncnt 


debeilatio of 


amA 


сп1іпегу Oy mG 


ns 


con clusi Lon 


natier for the 
in 
winter of 1939/1940, the Soviet Union 
stand on classic international law, It dis- 
reactions of tho League 
considering the epplicetion of the machinery 


of sanctions and only appearing to apply an article of 


a. 


the Covenant which was intended quito diff 


22) Aopocndix 


23) Anvendix,I, Exhibit 56, 
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" $6. 


it rosolvod that the Soviot Union had, as an aggressor, 
excluded itself from tho Vased я The report of tho 

| Federal Counsil of the 50 January 1940 to tho 
Federal cece cele to save the face of the Leasue 


which has been excluded from political realities, 


Resolutions of the | 
of 14 December 1939/ Appendix I, Exhibit 38, 


pages 112, 113, 


25) Appendix I, Exhibit 99, vago 114, 
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3) The Prosidont of the United States stated on 5 Septonber 
1939 that there existed a state of war between several 
states with wLun the United States lived in peace and 
friondship, namely Germany on the ono hand and Great 
Britain, France, Foland, India and two of tho British 
Doninions on the other hand, Everyone in the United Statos 
was bound to oboy the neutrality rogul^tions nost strictly. 

From tho timo of the preliminary negotiations, it was 
known in tho United Statos that Europe, and particularly 
Greet Britain ond France, saw the main value of the pact 
outlawing wor in the fact thet the United States would take 
action in case of a breach of the pact, The British 2 
Minister stated this on 30 August 1928, i.e. four weeks 
previous to the signing of the pact, During the deliberations 
of the American Senete on the 1 
Senator Moses pcrticulorly drew attention to this 
Sen ator Bora’ affirmed , at the tino that it was 
corplotely impossible to imagine that the United States 
would calmly stand + ne a the discredited failures of 
the policy of collective socurity in tho case of 
26) Appendix I, Exhibit 15, page 55, passages (30) and (33) 
See also 211677 C, Shotwell, Responsibility of the United 
Stotes in Regard to International Gooperation for tho 
Prevention of Aggression ( A.J. vol. 26, 1932, p, 113,) 
27) Appendix II, Exhibit 44, p, 127, passage (16). 
See also Briorly, J.L., Sore Implications of the Pact of 
Poris ( Br. YB 1929) He thinks that a violntion of noutrality 
is impossible, (Appondix II, Zxhibit 44, р, 127, passage (10) 
end (12), In 1936 tho sanc thought was expressed by tho 
Englishman 110,117: Collective Socurity (Br.YB/Appendix II, 
Exhibit 49, роде 143, passago (3). 





now famous “quarantine 
ROOSEVELT of 5 October 1937 and 
w^rnincs of the sone President 


announcement 


ИШ! 


-0 


Manchuria ond Abyssinia the world had understood tho 


3" speech cf President Franklin 


Hitler"! 
after "Munich" 


would act on 


of neutrality of 


e 


the Soviot Union, tho United States 


reject such 2 reproa 


that 


mont, until 


f noutrality 


ever actual 





ури 


On tho 1 September 1939 а decision hed already boon 


about the various 


reached long before oxporinonts 
thc fi World | to 


^d been tricd sinoo 


"anarchic world order of el^ssic 


replace the 
Inteornstional Lew by bettor, a real, 


to create in the community of states a 
according to which there would be wars 
by law and othor аге not forbidd 
experinents had, in the opinion 


of the tiro, collapsed. 
rentest military powers of 


را | 


struggle 


д 


1 en отоа 


world 


D present vali 


KELSEN demonstrated 


the liternture 


to the minority who conced 


justified and unjusti 


statement therefore o^rrios all the гого 
But now we nust we right in speaking of the 
system of collective securitiy at all? 


collapse of thc 7 
ton 2 10 tino existed, 
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Con this really be asserted? This is а question of tho 


-25. 


£rentost importance for this trial, in which the existence 


of n world wide consciousness of right and wrong is taken ns the 


basis for the indictment for breach of the peace, 


> م ص امیت ene‏ 


There arises before us the tragedy of the Briond- 
Kellogg Pact, thot tragedy fron which we 211 suffered so 
much, we who rejoiced when the pact was concluded 
later, sfter a first period of depression, greeted 
Stimson Doctrine ^s a long overdue step absolutely essen- 
tial for the achievement of real peace, and as an encou- 


raging omen 


] 


The United States had a great gi in view in 192” 
= уу оо 
nd 928, 


L^ 


Netions tho problen had 


alf measures, 


good to the 
cone on the 


Ta 5 د‎ п.л. OT ~^ 
tho difficultios 


»roblon, and jerk 


AM. 


€ ctii n without worrying much about theorics 


treaty with its tw articles, the ron 


4. ۳ p 
V1 ag AOT ATN 
LUA озо دنا‎ сас, 


ant ed to 


ما M M  ——— e че  —M‏ — ام — À— e‏ موو ټول مر 


act which would liberate it, 
В ut the difficulties which it wc: 


2121614117 inherent in tho problen, 
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and no regulations made by any legislator can ever clininate 
thon eonplotely,. For even if one disposed of unanbiguous 
criterions, who among us fallible hunan beings would have 


the cuthority to give a decision in ease of dispute? 


But we do not even pos vnanbiguous 


n^turel one, nd for the legal 
aggression end 
ifficulties pointed out 
explicitly and inplic .y by tho French Governnent in 
the prelininary negotiations for the pact, | this with 


(29) 
the full right of ono 


V.GLETON, 


1931, 
WRIGHT, Quincy, The Concept of Aggression in Inter- 
noticnel Taw (Ad. vol.29, 1935, 
Noto of tho United States Governr 


ments of Great Britain, 


the 13 Avril 1928; dreft 


drawn uv by the French Governnent; 


Secretary of State for Foreign 
19 May 1928 to the Aner 
86 June 1928 fron tho 


participants 


Secretery of State for 


18 July 1928; Note of the Soviet Conn 
Foreign Affairs of the 31 August 1928 


xxhibit 2, р, 5, passage (2), Exhibit 
Exhibit 5 ) 2, passage (2) and p, pas 
> 1 


Exhibit 7, р, 16-18 in toto; Zxhibit 98, p.19 
xhibit 9, p, 20 seq, in toto, 





1 


e Эбы 

who knows Europe and its very olà historical 
in tho way tho United States Governncnt knows 
its quite different history. Even if somebody were capable 
of jumping over his own shadow, the shadow cast by Eurcpoo 
history is so much longer. 

When the world got to know the notes exchanged during the 
prelininery negotiations, with all the definitions, inter- 
pretations, qua dif ications and reservations, it became mani- 

what am extent the opinions of the govornme its 
from one another despite one and the sane wording, 
у the Soviet 


Ccriticisn 


reservation 


reservation which has often been called the British Monroe 
Doctrin 


thet 


17 л - - 
unGcrsvuo 


4 


tha (vend: чт : x же с^ 
1 / / ا‎ 4 LN 
tho tre Ue. 11, on onc 


Cid conpleto 


it mS e 
jroononu exist: GI 


16 


pernittod as an una. able right of all stat 


À À oe M‏ یوس ونو 


Pooplo'!gCOonrisser for Foreign 
Exhibit 9 
passorc 


M ت‎ 


Ibid » 
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without this right, soveroignty does not exist; and ovory 


waging a wor cf self-defence, 


٥٢ state in this world was ready to accept forcizn 


jurisdiction concerning the question of whether its 
sions on ultinste questions of existence were . 


justified or not, 


—— 


Kellogg had decl?red to ^11 the nine states pa 


negotiotions, in his Note of tho 25 


Qon 
928 


sce Ihe right of self-^ofenoo,,.., is inherent in 
every sovereign state 
Every netion ..,..4..18 alone compe 
whether circumstances require recourse 


in self-defence 


32) App. I, Exhibit 7, p. 16, passage Ad to this 

the opinions of the Senators at the debate on 

the ratification in the US Sencte./ App. І, 

Exhibit 13, p. 46, passage 9), De 47, pass. (22); 
p. 52, pass. (29); р, 57, pass. (45) ; and р, 59 (۰. 
See also KELLOGG, Е. the War Prevention Policy cf the 


United States. ( A,J, vol, 22, 1928, р, 261 seq.) 
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Тс friends of peace were cruelly disappointed, 


¬ و بو رټ‎ n مس‎ 
а — — کو‎ —"———————————— aa aa ш 





۳ t^ з 2ч deo. су 
heat was the use of such a treaty anyway ? 
T - T: Ра 1 J. $ n) 
They were only too rignt. 
Very soon afterwards they heard with even greater 


4 موم دې 1n» Th дуз‏ بپ «cj‏ پس ګک = هڼ د 
of the course of the GiScussions in the Anerican senate,‏ 





EXT REA zd PLU LL = ен لد‎ - 
one, with few abstentions, but, if imnatures of 








i dues (rade "» 'd- c e wz тате ( : at - 7 m > F 1 гал 
the contracting states there was no material acr t, there 








f n T» کې‎ ٥۵ „1,4 єчї 3 حم تمه‎ * Y ~ ann lar єз с с 
for all tine because of their profound seriousness ant loftiness 





е n سنج‎ ad чер 236) mc 4^ T! ч дле л 4 ل سل پس‎ «^ 
د11‎ 009 ог Hypocrisy ( ', even the Legelicavion 
nas تت سب‎ . 7 * ^ (n -- : : \ e \ "у LU 
33) Appendix I, Exhibit 13, p.39, passage (1) and p.^7, 








38) ibid, p.59, passage (49). 
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of war “or of B-itish worléfontrol ne gueranteeing 
> we ә ^ Ana T k a 5 rag 
of the unjust status quo of V.rsailles for rran nd Great 


Scnators criticiz the complete vagueness 
OU alc „ سا‎ 5 8 Í 
d „2 ‚р ` ٩ sharol: + лт 
of the treaty even more sharply than 


if one took Kellogg's declaration 


| t © ©, wl according to tic will 
about tho right of 870 fence, which , according to іле will 


ates, was an intesral part oi the 


ironic words were used, 
у this Paris Pact if everything 
سال لل دا ل د‎ V. حم‎ T . e 


its conclusion п the opinion 


hilip 


٣ : a "en ed bv its 
ho pact опу: ‘tingly cngendcrec by its 


(24) 


orrible rionster of 1۹00064 


for the United Stat 


ibid. p.46, passe 
ibid. p.39/L0, 
International 


14 т, эчт 4+ BO 7.110. nn882^o€ 
Appendix II, exhibit 52, p.149, PASSE 
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Those who fought against Versailles, Germans and non-Germans, 
because progress was blocked, and those who criticized 

League of Nations, Germans and non-Germans, because it did 
more harm than good to the will for progress, had all rejoiced 
for nothing at the end of August 1928. The decisive step had 
not been taken, 

But above all the one thing that is not sufficient 
in itself but is indispensable if a guarantee of peace is really 
to be created, the one thing tha in the unanimous opinion of 
all who reckon with human beings as they 


B 


is necessary, vas not 


1, 4 


To create a procedure by which the community 


-amm meannan a ولسو بس به‎  — من‎ MÀ MÀ" وس‎ — LÀ —— ضرم‎ —— — eoe 


against tho will of the possessor, change 


Oe M و موق مه‎ À M —— خو د‎ шш À s lt m هنمو موس‎ t 


conditions that have become intolerable, in order to provide 


lifo with the safcty-valve it must have if it is to avoid an 


explosion, 


JUS | the state can, if at all, avoid revolutions only 
by good legislation and hy adjusting 
manner of life in good time, so it is with 
States as well, Wilson also had this 
mind aS we saw 0 the great British ex] on international 
law, one 26 enthusiastic, unconditional and progressive 
adherents of the Paris Pact, MCNAIR, took this into account 
too when, in 1936, he wanted to have placed beside collective 
force the collective and peacef^l revision of conditions which 


had become. 
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into account by 


Y^ oo А 


atior na Wa Law BO FAMILIAM d 
in 


connec 


instituti 


presuppos 
And 


live 


further : LUNZ, Josef, The (vision in 
Intornationol .Low (poaccful change”) 1ک مش‎ 1939, 
pp.33- -35. 


International Lawlessness (4.7.,v01.32,1938,p.775) / 


ssage (1) and ). 


pendix ІТ, exhibit 52,p.148, pass 
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Government of the : ) па the League of 


great deal to satisfy the urgent demands of tho 


inextricable 6 ncences, They 
& precise content 
of international law 22071866 56 
necked it, Че nust also trace this process 


it remained complete ly u ecessful 


س مہ ere ie А. -— —— MÀ‏ ټیاس 


д 1 i P» € á 
TATTI кА ٤ : aa n T in DO 
S ما‎ ULICIL Kt | UU De LOU LLG Lo 


sument is not a political or ethical, 


لس مسمم مس سو وسم وسم o натан‏ ووه а rt‏ 


but a legal 


unqucs 
political conecpt of aggression, But in 


Lt 


icfinito. SHOTW 


procecure 

settlement, (50) © can leave open the question whet 
to the treaty 

S actually gained 

simply 


obsouriti 


will on both 


ГС“ гут үүт + 
cOoVormucnou 


3 extr “++ مرپس سو‎ nat of A 4- 2 
1 DOVE تسه‎ 131 Lonea no LU КЁ ٠ AU ust 1928 


B DT Cay . "Tun 4 ^ - 1 
JRIERLY, Some Im a the Pact of 


p.208 seq.) / Azpondix I, exhibit 44, p.123, passage 
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a, ou 


(51) 
to the Briand-Kellogg Pact when it expoundec this question, 


Then; Other attempts to help tried to develop a completely 
new world constitution from the entirely indefinite pret by 
means of logic, Tey are connected with the name of the 


American Secretary of State Stimson and with the work of the 


(52 
"Bucapest Mecting of the International Law Association in 1934 
To understand this it is necessary to assure that the 
Kellogg Pact really brought a! ut, in a legally definable 
manner, an unambiguous and unconditional renunciation of war, 


mien, of course, there по longer exists the right to wage wars 


an offence against 
immediately f 


position of 


LE NE а aaa a 


contrary to law be tho same as that of a Stato 
J 


с 


m —À M ————wÀ—ÀMá‏ مس a‏ مي سوب موق اس ا واو موو امو مور ووس 


If one answers: No, as does for instance tho influontial 
Trench comentator of the Lcacue of Na 15 vonant, 


ination of the most 


important fundanental principles 1 classic International Law ? 


51) A^»endix I, exhibit 9, p.24, passage 


woll-known "Budapest Articles? in Appendix I, exhibit Red 


53) Commentaire, p.371. 
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1.) Do the international laws of 


the internati of x h after all assume 
the right to wage war fr the character of war 


L 


and, at any rate, the cquality bei 


bellicoronts = аор1у for the 


сле appreciation 


іп one another 


ل 


iis 


narmi cci " hat ^ (1 Pr i tayr 
MU ДА кәк? ш A.V iit. لا‎ I غا‎ узу ку 
permi 151 А t t neutral ity 


is victorious 


e 
[2] 
, 


ес 


conclusions 


———— M À—À —— 


tentat 


latter's 


E f D 


سرچه سو پح 
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3 of the Loacue Nations J ubly of the 4 October 1921 and 


leven of the League of 


З ра е м ^‏ سي پچ Yes‏ } - +„ “ ¬ مہ 
ressor state ha: he sane richts and‏ 3 
ОСОО оов а ULL DEL LL nt A a наа‏ 


cucrro? 
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continuance The clearer it became that the whole 


of collective security did netion in the particular 


of decisive importance, namely in those 


casos 


ps would have had to be ‘on against a 


asserted itself 


(11 A 
د لاد اغا‎ 
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; 1 i «руучу ) “er 
Finland, LuxenDurs, 


Pailure of the Leasue oi Nations, 


ere هوهس‎ 


boine ucntioned openly. 


aot apo rm rnm‏ مس t‏ م 2 uie tm am MS‏ ټس 





Such a 2601107 to bo followed by tho n 


( blocus 
PROCOPE 
in 1930 


American Secretary of 


and JAPAN made 


Their conten 


ров 


conflict between 


—— — 


great test- 


collectivo : 


Appendix I, 


Appendix 


Appendix 


Appendix 


Append L 


pplicd, 
say the sane 
to be an 

John, Sanctions 
Arnold 


and 49, 


Was а 


p.134 3 


jurideue universel) А 


intorprotod 


саво 


it 
thing 
obstacle 


ИИ 


- 399» 


nenbcrs 


the name of a "universal 


ra 
(58) The Finnis 


Article 10 of the Govenant in 


16 League As enbly, (59) The Notes 


بح 
о‏ 


^ 


Sta te STI ISON [ or E; J П uary 19 to 


this idea echo throughout the a e 


are commonly called Stinson Doctrine, 


the 


acccpted the Doctrine 


(01) 


res@lution 
10 October 
Articles 


Italy and 
(64) 


Socurity: ~ 


exhibit 
exhibit 


Re kite 


would undountcdly 

about the whole 

ainst war," Soc also FISCHER 
under the Covenant (Br.YB 1936 


n 
Cit, 


D., Collective Security (ibid / Appena! 
pes 


a S A age 


(1) 


sg ac 


and p.140, pa 
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The League of Nations declared a member which was a great 
power to be tho aggressor and,decrecd economic sanctions, but 
then shrank fron coercive military measures and finally, after 
Italy's victory, struggled painfully in cebates on procedure, 
especially at the 18th Assembly of tho League, to fin 
answer to the question as to how the League, without openly 
betraying its constitution, could cross 

Sinia, off the list 


the Italian Empire. The United States 


necessary know all this; and also to know that 


Government on 20 February 


STIM 8 aj N N 
) 


66) With reference to the system of "collective security", 
see from the literature concerning the whole position in 
internat al law (Appendix IBI): BRIERLY (1932), BOURQUIN 
(1934), BROUCKERE (1934), CUTEN ( 1931), DRESCAP (1930), 
EAGLETON (1930, 1937, 1938), ELBI 939 FENWICK (193 
1935,1939), FISCHER WILLIAMS (1932, 1933, 1935, 1936), 
GIRAUD puo си Ce A 1934), HILL (1932) 
HYDE (1941), JESSUP (1935) MANDELSTAM (1934), POLITIS (1929), 
RITGERS 1931, SHOTWELL(1928), WIOKEASHAM ( 1928/1929), 
WHITTON (1932,) WRIGHT (1942), 





1 


-39 „ 


politely but firmly refused, through the Lora Chanecllor, 
pl OT)” : ; 
Viscount SANKEY , to accept tho logical dcductions, and 


paid tribute to the old truth: it is not logic but history that 
( 68) " | 
croatos law, On a lator occasion, when occretory of Stato 


Cordoll Hull had explaincd tho principles of American policy 


(69) 
to all the powers on the 16 Tuly 1937, tho Portugue 


&overnncnt isucc e warn ling 
tendency of jurists’: 


Single formula” znd 


"toi pur 
sufficiently ۰ 


We thorcfore сопс to the conolusi 


in tho practice of the re ns between S there 


А,‏ م i aon are‏ کے و بی سے کے مو وه 


- ot loast during verei years prior to 1939 = no 


o M 4‏ حم ——À‏ ماو د سوه 


Sfícotive pgonorol'ruling of international low regarding 


prohibitod wor, 


67) Parl. Debs, H.L. 5th sor., vi 95 018.1007, 1043 / 
Appendix I, ex! hibit 2l, | page 


LAUTERPACHT, The Pact of Peris and tho Budapest Articles of 
/orprotat ion (Transactions of tho Grotius Socic ty, XX, 1935 
78) Crows the conclusion fron the fect that States can Accept 
"٥ل‎ 961 what was log 2168117 dcduced to be legal in GO post, 
asscrts that th States | nat accept the Budapest 
cs (Noutrolity, it ceo Zconoziog and Law, Vol; IV, 
опа Tomorrow, 1936 Appondix II, oxhibit 47, р. 38. 
passages (1), (2).). 


69) Вее A.J. vol.31, 1937, p.680-693, 


70) Sce tho concurring statements by KUHN, Arthur K,* 
Observations of Joreign Governments upon _socretary Hull's 
Principles of 6 ring Peace (A.J,, vol. Jey 1939S, 5,101, LOM sy 
lppendix-III, exhibit 24 D Eh, passages (3) and (4) ana 
p.147, passage (8). 
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No such gencral ruling existed so far as the leading statcsuon 


— À— ورا مس وه‎ — —À— 


ونوم وت وسو وهساهوب مو وس — وس اوغ په و چو پا 


3 
and 
CLILU. 


‚ ultinat 1 rcason 


why the path of 


A Traa de 1 FVUTES ^ An 
followcd to an 0۷61 іпстоёдвіпг 


thoi 20 clude огоо. tic 


Vane - می‎ a 


istorica 


M CL. 


crticular 


correct 


have bcc 


LR 


71) DCC RICHI 
Particular hould be 


Dentionod here, (Appendix I, oxhibit 41, p.115/116. 
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After the Govolopuonts w 


victory over Abyssinic c ӨНӘ WORS арт 


AICP ICA 


1 


311 ^T ١ 0 сзсз г mx ^, 
nave helped to croati м. But S .ctuod cessary tc 


interpretations 
oneself 


mud 





اا 


But lot us forget 
ycars following ot us suppose 


for a moment 
in fundamental 


the liability of individuals te 


CN, NOL 11¢ 


such а troaty 


ae Е L ^x a 
02106011 oti 


قو وسسوم و دوم نه a ——— À‏ اوس 


су 


in crnational law 9 


— وسم مس‎ ee ^oc — MÀ یود‎ a 


NO. 


——— 
“s. M À— 


Not even to punis: 


72)FISCHER 


the 


73) FISCHER WILLIAMS gives an only too justifiable 


4 at Le 
aginst fa 


Dan the words ‘intcrnationsl crime” in his “Sancti 
tno Covenant (Br YB, 1936, 2,120 seq./ Appendix It, 
9,136, passage (: 





11 


-0044 


2 5, РЧ 


any unlawful behaviour сап be callod (dclictumn), not 


l 
only punishable behaviour, And tho ү 3o" is 


А x 
usca even 


ontiroly outside thc legal 


Assembly €cclared war to 
representative oxprossly 
was not actually а legal instruncnt, but an 


cducational importance, (74) 


attonpt to organise a universel 656 Syston of 
collective 


not mean that 1050 purposo 


to preclude of age two partners, 


inapplicable. One will actually 


the partics to 


continue oxistonoc 


visite 


Many bilateral non-ao5 concluded, 


Scyoral unilateral assurnneocs мото 


lcgal concept of 


7k) 


Actes de l'AssenblÉo, 


Comontoiro, p.7h/75. 





of such legal concepts side by sido, cctermine right and 
wrong, Tho German Reich also 0٥020106٥66 a Sorics of such 
They have becn drawn upon by the prosocütion 


Onc nust exaninc whether all thcse 


+ 


force at the critical moment, This 


the individual dofeneo counsel, 


did _ attack in an individual caso in brcac 


—-—— ee 


pact wh: Still valid, it committed an offence іл 


ee —— مسوم‎ ee ———- 


international low and is responsible thercfor according to the 


rulcs of intcrnational law regarding offonoos in international 


——— er а ьн н 


low. 


But only the Reich, l 


MÀ M ———  Á— سم روسمس‎ — —Á 


\ доор according he intcrnational 


It is unnecessary even to speak about th: For up to the 

nost recent Limos not отоп tho possibility has been 066 

either in the Manchurian, or in the Italo-Abyssinian or in 
Russo-Finnish conflict, of instituting criminal proccodi ines 


against those people who were rosponsiblc, on the Japanese, 


Italian or Russian sidc, for planning, preparing, launching 
and prosecuting tho or who simply participated in these 
use matters had, 


bcon thought out to tho end, that 


they were not prosccuted. But they were 


— MM ام‎ 


nou 
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Sovoroiz7ntv of Sj v отеп? BAT ba8 | i 
sc nt „States iz tas ovgnaisationir basile prinoiyl 


criminal 
problems 
One 


but 


wrote after 


four ceri 


Of & superni 


HÀ "a ae‏ —" وي س مس 


t ATTTITD 


т мрт په‎ ^w c + А 5 1 
SCHER. WLL. iD. PASON д. пао” vhe Covenant: 


NO Єз 0:9 
CL x 


€) | is 
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-æ — — 


= 
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له ايم وم 


دو ah‏ )د 
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ve Эн 
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Of course acts of s are acts of поп, But they aro in fact 


gets of the state SL arrice out by its or ts orgar e 
lim, Suith or 
What tho Indictment is 
the world cormaunity as 
individuals 
Wor ar 


European 


justification of 


онии 


Democracy 
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7 us 


the idea of sovercignty more strongly than ! 088 did 
years later curing the negotiations in connection with the 
Pict of Poris, when he declared: Every state is the solo judge 
of its behaviour with regard to questions affecting its 
existence, 

Tere are epochs which 1861186 the sovercignty of 
the State, others anathenatize it, Some idolise and anathomatize 


simukaneously. Our epoch does so, Perhaps we are living 


period of transition. Perhaps a transformation of values 
І 


placc, Perhaps world comunity will become the 


Suprenc political treasure for the peoples, in place of thei 


own particular States, which have at any rate held this position 


— -——— —— 


hitherto, Perhaps wo shall reach a point whore the unleashing 


Im] 


a 


of a war deserving пога] and also legal condernation will, 

for the general legal co 10) constitute hish treason 

against the world corriur 

where it will be permissible, or even conpulsory, to betray а 

governnent whic? arts such a war to forcign countrics without 

& legal justification 1 Alling this high treasc 

one's country. At tho nonont in no nation is there a majority 
unaninity “in support of this 


Tho punish ont of indivic uals .by tho logal _fanily 


— ——À À]ÀÁ — À ون‎ — e — —À —— t À n 


of nations for breach of the peace betwoon statcs can thus 
لے‎ LI اا ال اا ا‎ AGE VO UWO OI M ue UE CUI, Gil 


be ordered only if tho fundamental principkes of tho intor- 


س ت وسوسو et À‏ اه مومت کک کس seee mesam e am‏ 


national law currently valid and the scale of values which. 


Pforten е‏ عون O‏ وسوی وسو 


hos for centuries been firmly rootod in tho feeling of the 


— M À— MÀ) — ——— 


Europcan notions, ого abandoned = 


——À MÀ —— — همس‎ ————— ea ene оны «Bol — 
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according to which the state, one's own, 
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foundation for free 


ee a et‏ وسوسو مو مر ور 


Sndictment mentally i 


pes out 
it stood upright in its 

orzans, It nust 
individual persons 


TOP 8 


C. betwoen 
It must turn tho defendani into privato individuals 


we 


thon conbines 


zivoes then 


chief prosccutor 
international 
finally 
csscnce 
1casures the rog 
ono nist say: The 


> isis of this law 
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regarding war and peace 
= could not 


laws with retroactive 


have any place for 


Such шау I speak here, has only to 


new - revolutionarily new. The laws 


between place for then 


no 


Thus they are crininal 


Torct. 


chief prosecutor - 


rcienity of 


and guito 


- Р r + $2 t ~ 
present valic, when 


Ia e " 
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crininals for 
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Of constitutiona) 


the war with 


the war, 
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other on tho 


Germany, are uncertaking 


powers 


trceatics, have 


rightly saw tha n unbridecabl 


остплъіопа1 law 


Livicuals punished 


о, He therefore 
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And 


ant 


A узъ үүх he + Sn 3-2 di» " 
fron tho بل ات‎ intern 


transforned 


————M—M———————— ————— 


efendants 


ananem وسم‎ 


launching of the 


ICT. 


ы “к 2 نګ‎ 
ho Chart. 


curren’ 


is new with 


TCU AT MET 
particulorly 


“Tcssion 


OA نه ما ورن و موو لوا‎ OCD 
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—— رق سوق کو‎ — À— M وب اغا‎ ee 


It is poss: 


with punis 





سا 


or launched or waced 


unpractieal 


vornricnt, 


KOVET i 


not 


Сугу 
ILSEN веет 


Mp ive ond 


27, 


state, (78) т 


the resul U 
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nternationa? 


would actually be conplotoly 


à War clso 


Ln 


Goei 


6s the internal 
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wes 4 


ee ment m À |——ÜÓ a 


P orn, with that 


cn mtt d‏ وو سو همسان 


monent. 


frenework 
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hich th 


Си 
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truth 


Subject, 
oxistonoo: 


وما 


in 


the success or failure 
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The ‘prypecution was certainly right in laying grenst 
stress on the so-called Fuchror principle, This so-called 
Fuchrcr principle was S, in faot ао and even more foi 
the ears of the Gs rian people snd of worid in general, _ 
the organisational guiding principle in the developnent_ 
of tho Reich cons stitution ofter 1955, 

It was mbignous and it considerably 
changed its cho-racter during the course of the yeors, 
In the life of ncn, le ading end cormanding present 
inherent contradictions. 

There exists ono - nay I say soulless, mecha 
way of governing mankind, which to rulo by 
commands, And there is another one, 
wey by setting on example and to be followoó 
which is to lead or whatever one wishes 


А 


This differentiation betweon two fundarnentally ifforent 


of governing nen is often’ alroady r lifficult 


used; in tho German languages for instance, 


because leading is sometimes onllod une 
conscious ruling, ond ruling is sonmetinoes collod leading, 
Furthermore, the differenti^tion is rendered noro difficult 
by tho fact th^t it is at one tine leadin. 1 ^6 “nother 
commanding thet governs the relations between 
persons or by the fact that nethods which cre actually 
appliaeble to le ceding are used for ruling, and vice versa, 
Bvery State hes boon, is, ond will be faced by the - 


question of how 


—À M ——‏ — او سو و 





it is to link up both those nethods so that they сопр1опеп+, 
sdvence end keen a check on each other, Roth methods 
appear continually and everywhere, There hos never 

yet been o really great ruler who was not also a leader, 


But minor rulers sre also subject to this law, ‘nd the 


Hitler regime brought about = at least to begin with = 


——— 


synthesis of both methods which h-d ^t least the 


- —— — M ———— — اوس‎ — À— 


е — — —ÀÀ —À د‎ 


apperrence of boing tronen ndously efficiont, 


To this synthesis hos been ctrributed - perhaps not unjustly 
much of wh: he world sow with wonder, sometimes approving- 
ly but more ofton,dis3porovinzly, as the result of an unheard 


of mobilis^ticn, concentration 


This particular synthesis of leading end commending found 


as — — ——— ——‏ دس میتی ود سم — 
~ ~ — — — 


ts strongest expression in tho person of Hitler hinself, _ 


; د و‎ oe AE. dom تو ينځ لد‎ Я ide 
in his actions of leading, for instance in his speeches 


ms EEL OA ovum EO DEE ipie eem SR Rate Pie РВА eS ek Sea ља e dca AE 

end in his commands, Hitler's ects of leading and cormanding 
20903116 the motive power of the German political life of 

that timo. Justice must be lone above all to this phenozenon, 
It is of sbsolutely deci ге importance for judging the 
enormous moss of facts which has been produced 

With 911 the 

nolong scientific 

^lnost unconquersble nistrust of any nttonpt to comprehend 


end eveluate events which have happened so recently, one 


can 2621298 risk this Serb io! tho course of tho years, 


Hitler gave commanding an increasingly favoured place to 


———— — a eee —— ——À me —— — M سے‎ — te — — 9 


the detririont of 
а. 
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acts of leading, and finslly_ brought it 5 much to the 

ame tne 
gll decisive factor-Hitler the man of the people 
more and more the dictator. The Speeches in which he re 
peated himself ad nauseam even for his most willing fol- 
lowers and overshouted to the irri itation even of members 
of his entourage who had faith in him, beceme rarer, but 


the legislative machine worked 


age will perhaps realise how 


attitude of the German people to Hitler,which was beg inning 


even before the war, was the cause or effect of this chang 


While, on the questi 

question as to how he wished 

not to be called fuehrer 

but enly "Fuehrer", the 

governed was following 

disappeared more and more and there 


nation. The Fuchror's نه‎ 328 became the 


--- —— س‎ o کک ټوم‎ € — — ———Á 


of the Ge 


In the public hisrarch: this development brought with it 
rather an increase than а decrease 

&reat majority of German officials an 

nothing behind the org:nised leadership but 

domination with » new label and, if possible, of an ev.n 


more bureaucratic nature, side by side with the inhorited 


state mechinory. When Hitler's orders boo^mo the Alpha &nd 


Omega, they felt themselv:s, so to speck, back in the old 


femiliar path. The qucor and puzzling part hed 


е, 
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They were back in their world of subordin^tion. But anyway 
this development 8 given the Fushrer's orders л Special 
£ur^ of sanctity for thom too; thoro was no contzdicting 
the Fuehrer's orders. One could perhaps reise objections 
but if the Fuchrer stuck to his ordor, the met 

2061822. His ordors wero something quito ~differcnt from 
the orders of any offici-l of tho hior^rchy und. 


S o 3r him. 


Hore we heve came to tha fundamont-: 11:13 5:101 in this 


tri^1: What position did Hitler's orders осору in the Germen 


مس cone ee nsÀ e]‏ سو مس سو سم — پس 


constitution? Did thoy orders which 


^S ground is for 


== we. ت‎ ui 


ma] 4 
exclusior n of punishme 
пе © Du 


It was perhsps herder or a l^wyor who grow up in tho 
h^bits of the so-c^lled constitution: 1 ete ("hechtsstaat") 
than for other people to witness tho Slow ^nd then evor moro 
repid disintsgr^tion of the gucrentees of cty provided 
by the constitutional state ; for he never ome to feel ^t 
home in the new order And elwsys stood half outside it. 
But, for this very reason, he probably knows more then 
anyone else about the peculicrities of thi 
attempt must be made to make it comprohonsibl 


Qon 
uoo 


dors, whethor they lay down rulos or 
SCS, can ^lwasys be mensured n^g-inst tho existing written 


and unwritten law, but also ag^inst the rules 
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jon giving the orders و‎ 
the orders ordered 
? Ors has he 
his order by an in-^dmissibls Proce- 
dure ? But an unavoidreble problem for = domination lies 
only in this: Should or enn it 
hiorarohy, its officirls 
impose on thom tho 
Which dem^nds 
or refuse ? 
No_dominstion 


his given ^n effirmative sr 


Only certain members of tho hierarchy; 
this right; and they wer 
AS ALSO 
"tic constitution 
Republic ^nd 
four gre-t powers 


In 8م‎ far ав such 


—À——‏ هوم حسم MÀ — MM —À—‏ ومو مت 


Granted to members of the hierarchy, tho 


force for them 


5 . 
ام اسم — ——— 


All constitutional lew, the: Ё modern st-tes as well, 
knows ects of stoto which mu 09 respected by the autho- 
tities even when they ^ro defective. Certain Acts of сула 
down rules, cort-in decisicns on individual cases which 
have received leg-l force, ^re valid even when the person 


giving the ordor hrs exceeded 
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If only 066786 the process cf going back to л 
higher order must fin^lly come to ^n end, »rdors must 
exist under every government that ^r: binding on the 
members of the hierarchy under ^11 circumstances nd 
therefore law where the officies ls ате concerned, 
outsiders msy see that they ^ro defective 2S regards 
tent or form, if 6 .scinst the previous 13 of 
the st^to concerned or ^g inst rules imposed from outside 

in dirsct m cles, ^n crdor given 
plebiscito of th tisn is ^ fully 
Ek rA binding decree. Rousseau knew 
how much the "volonté do tous" с=п be in contradiction 
wh^t i 2 but he did no 2 n eto th: 
of this"volonté do tou 


06925617261685 th: 


^r Constittion 

by £ majority 

constitution 
^ll circumstances law for all functi nori 
independent courts cf law, суги if the legislator 
knowningly o unknowing ight hova violated rules not 
imposed by the by Churches or by the community 
of states, I ne latter case the Reich would have been 
guilty of ^n internationsl offence. Ps it would not have 
seen to it that its legisletic 1 accordance with 


internationel law. 
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It would, therefore, h-ve boon responsible in accordance 
with the internationrl regul-tions rog^rding reparation 


for international offences. But и until the law concerned hed 


been climinzted in acc:rdance with the rules of Gorman 


وسمسم سم خم مس هوو زوس مه وسم ta‏ دو p‏ همه مو هوه وسو is I LOL ntm‏ ےک ووس ومو وسو سو سو а‏ 


constitutionel law, للت‎ officiols of the biororohy would 


————— ne eaae ——— ÁÀÀ з 


have hed to obey it. 


RP T RP 


یسم 
—= 


functionary would have hed the right, lot clone the 
duty, to exemine its loz^l binding force with the «im of 
obeying or refusing t^ sbey it, depending on tho result 


of this ex-min-tion. This is not 


| difforont in sny other 
gle stato has hed the experience 5f its ultimate 
orders, its highest orders, which must be bindine on the 
hicr^rchy if the authority of tho stete is to exist at All, 
being оп scension in conflict with rules not imposed by the 
Stote-to Clvine law, to natural lew and to the lows of reaS 
Good governmen.s toke trouble to avoid such conflicts, Tc 
the great sorrow - indeed to tho dosp^ir - of mony 526 


Hitler frequently brought ^b»out such conflicts - and serious 





conflicts too. And, if only for this reason, his 


с 
* 0 
x 
LI 
Ha 


governing was not ~ good one, even though it was for some 
years successful in some spheres. Only it must lara be 
asserted straight away: These conflicts never affeeted the 


entire nation 


Lr 


or the entire hisrrrchy = at loast not imme- 
dintelyy but -lways merely groups of the nation or indivi- 
du^l offices of the hicrarchy; and it wes only some of the 


people conesrned who were fundement^lly effected, many bein; 


only superficiclly involved: not to mention those conflicts 
t v ? 
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that remained sverwhelming m^jority of t 


people and of the hier^rchy, nor, therefore, those orders 


Hitler not only icwod himself to be inhuman in 


by which 


individurl c: )Ё wh is 
human. It is ^ purely ^c^domic q sions Would Hitler's 


nye maint^ined 


Tou IEE 


French 


15 eloquence. After al. 


mac 


phonomennn for the fi 8 In former times 


modern world, = 

world of constituti 
under the supervision 
not seem to be ri principl nc is no 
yet the case today, one day the world will kaow thet the 
vest majority of thinking Germans did not think «ny differ- 
ently on this m^ttor from the majority of thinking people 
of other neticns of Europe snd sutside 1i. 

Such absclutely monoerntic constitutions осп neverthe- 


the result of eventd which no individua? 


in their entirety and even less control at will. 





BH 


This is what happancd 
1933 onwards. This is what happened gradually, stage 
to the pesrli^montory Weimer Republic, which under Hindenbur 
was chenged into а presientinl republic, in а process which 
partly furthered the development by acts of state which 
stressed legrl forms and which cnn be read in s e docu- 
ments, but portly simply formed the rules by accepted cus- 
tcm. The Reich law of the 24 March 1953, by which the instit 
tution of Reich £o nmen aws was created and thus 
separation 
customary wes,in practice, eliminated, 

ie transcript cf tho R.iohst^ 
whith a m-jority sufficicnt for itoring the nstitution: 
Doubts about tho leg-lity cf tho lew heve- nevertheless 


AW 


ised on the 


section of the deputies wh> were prese 
that only ^n appsrent majority sufficient for ^ltcring 
even 
c^netituti^n had prssed the law. It X14 ‘be 
Roichstrg, not even if everybody had been present «nd 


211۸ of thom had voted, could heve -bolishzd the fundamental 
constitutional principle of’ ths separation of powers, 
constitution could leg-lise its own suicide. We need not go 
this: the institution of government lows become so 

firmly rosted as rosult of undisputed practice that only 
د‎ formel jurisprudence th-t is entirely cut off from reali- 
ties could attempt ts ploy articles of law off against the 
realities of life and to ign re the constitutional change 


Which had tekon place. And for the seme reason опебѕ argu- 


ments ^re misguided if опо ignores 





UMN 


2255.4 
how the institution of government 
laws, was later changed by custom ir ono ^f seversl forms 
in which the Fuehrer legisl^tod. At tho base of every state 

Any orüsr whetségver, thoro lic hobit and 

custom. From the timc when Hitler became herd cf the sî 
state, prectice quickly lcd tc Hitler standing both 3 
the hierarchy and before the whole pesple as the undisputed 


and undisput^blsa possessor of sll competence. The result 


of the develcpment 


between North and South, 


easily subjected to actual 


relationship to the judiciary. 
not pessible ts kill 
ssential to .2llctw justice to be 
exdrcisadby independent csurts, ^t least in matters which 
concern tho wide 086838 in their everyday life, Up to the 
highest group of party cfficials - is has been shown by 


Speeahes by the thon Reich Justice Leader, 
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Ehe defendant Dr. Frank, presented hore = there was resis- 
tence, which was ^ctuslly not very successful, when justice 


in civil and ordinery criminal cases was alsc to be forced 


int» the "sic volo sic jubes" of the one mon. But: apart 


——— 


from tho judici-ry, which was ^ctu^ily 5180 _ 

solute monocr2cy was complote~ The Reichst^g's pompous 

declaration about Hitler's legal position, dated the 26 Apri] 
оло (79) , А - 1 ً D 

1942 WAS n5otually only the stxteme ^d bo- 


come practice long bof^ro. 


time before this 
In this st-te 
treated ^s 2 


this connectior 


which Hitler 
rder tho delegations of foreign nations to attend, 
ordered Germans tc the Nurnberg party rally in the case 
, 
his strte shows. I should like r-thor only t 
that the governments of tho greatest notions 


eansidered the word of this " 


Sion, lneontost^bly volid for every Germar 


(79) Cf. Text in Appr I under C (Exhibit 
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d as‏ په 
and based their decisions on major questions on the‏ 
Hitler's order was incontestebly valid. To mention‏ 
most striking cases, this fact was relied'upon when the British‏ 

Neville Chamberlain, after the Munich conferencey 
displayed the famous perce peper when he landed at Croydon’. 
This fact was adhered to when people went to war agrinst the 
spotisnof this 
ople who live 

under it or who feel its effects abroad. lhe German politierl 
system in the Hitler era displensed a particularly lrrge and 
ever increasing number of people £ опе and abrosd. But 
does not in «ny way Aiter the fr 
bec^use of the recognition 
tiveness, which c^used ^ British 
world-f^mous statement 
need two years longer than the 


a certain gozle Only expelled from 
amongst his own people midst blindly believing m-sses 
idolized this men ~s inf-llibleo, knews how firmly Hit 

was anchored in the snonymous лпа innumer-ble following who 
believed him caprble only of doing what was 
They did not know him 

inde of him, but this he was so unc mpromisingly th^t everybody 


who sew him from close to спа srw erwise, know ecle^rly thet 


resistance was absolutely us 
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in the eyes of other people, wis not even m-rtyrdom. 
Would it therefore not be 7 self-contradictory 
proceeding if bth the following -sserti»ns Werde t. e ret=- 


lized at the same time in the rules of this trial ? : 


ne e ли سے‎ ee ee е 


1.) The Reich was the despotism of this 
for this very reason 1 d^nger t^ tho world. 
Every function^ry h^d the righ in fact the 
duty - to examine the orders of this men 
)jbey or not obey them &cc-rding to the resuit 


axoamin^tio: 


The function-ries hed neither the right nor the 
duty to examine the orders of the monocr2t to determine 
their leg-lity. For them these orders оош1а пэ 
et 211, with one exception which will be discussed later= 
an exception which, if 671761117 examined, i 
only an appsrent one - n^mely with the exception 


esses in which the monoerst pl^ced himself- acc 


“demanded. 
will was the ultimate authority for their 
S on миг to do 2nd wheat not to d^. 
order cut cff every discussion. 
Therefore : A person WhO, ^s а functionary of the 


hierarchy 
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refers to nn order с 19 Fuehrer's, is not tying to 


provide - ground for being exempted from punishment for 


4 
سے 


ап 11122-1 action, but ho denies з essertion that his 


onduct is illegal; for the -rder which he complied with 


E Ii Rie E er ٧1169 ne compire 


was legrlly unassailable. 
Only ^ person who has understood this сеп have 8 
conception cf tho difficult inner struggles which so 
officicsls had to fight out in these years in fre 
or resclution of Hitler's. For them such 
a question of n confli between right and 
insignificanee. 
of legitimacy: as time went 
on, human ind divine law opposed each other ever more 
strongly rnd more frequently. 
Thercfcre: Whatever the Charter understands by the 
orders which it sets aside as ғ ground for 
punishment, c^n the Fuehrer's order bo meant by 
Слиз it come within the mening of this rule? Must 
not accept this 46 or what it was ecccording to the 
interior German constitution as it had developed, 
stitution which had been explicitly 


nized by the community ^f states ? 
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did not like Hitler's position of power from the very 
beginning, ‘nd to many Gormens wh? welcomed it at first 
because they yogrned fcr clear and quick decisions, it 
lator became ^ horror. But that does not in eny way alter 
the following fact: must not thse people who 
duty in this hiorrrcohy, willingly or unwillingly, in 
Accordance with this constitution, fcbl thet 
ore sentenced because 
ordered by the Fuchrer 
A community if stetes could refuse to accept or 
tolerate as members such 815168 ^s have a despotic con- 
stitution. But up,to now this hes not boen the case. If it 
is to be different in the futute, the 
must taka the neeesszry steps to prevent sny member of the 
f2mily . states turning into з despotic power.and tc 
prevent anv despotic power entering the family circle 
outside. Today people are renlising 
that this is the crux of cur question. The circum 
must be very specinl 


governed despoticel un if. 3 j ^S well discipli: 

as the d men pecple.. В S s99n as such circumstances 
do exist, there cre no internal counter-mensures left. 
Then only tho outside world cen help. But if, instead 
this, the outsides world recognizes this const 

is impossible t^ see where successful internal resi 

cen come from. In pointing these special circumstances 
and to the recognition by the outside world, we draw 


attention to fects, for e existence of which no German 


wis, in our erse, responsible, 





WN 


but which cannot be ign-red when one 2 anw all this 8 


further facts must ^ls^ be 


terribly firm h 

if issuing 

the highest level, 
were absolutely valid; 


of the st-te 


jealously t 


matter could not be 
ineviteble. If ac 
ictment 56 he conspitators were 
orgonizers. Instesi of co-operating a 
thick and thin together, they fct 


of а conspirscy we rather 





The history cf tho 


powerful persons unde 


aii 


And let us now remember that in the relations 5 


ann 
na 


г Hitler hag still to 


within 


1 
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jealousy and mistrust between the 


be written. 
etw 
each department, olo surro- 


те 
c 


p 


unded themselves with ever inoronsing secrecy; between isp 


depertments and, 


Within tho verior 
sed secret", 
"public life", i 
Hitlor; but 


from the people, 


the 


hicr-rchy 


them 


With: 


supreme 


—— شی سم‎ —Ó—À 


n the dep-rtments, between ranks rnd 


ore matters were ol-^s- 


thers been so much 
life,in Germany ss under 


:5 public life so 


technically AHL 5p 


It became the 
A functionary whe 
to one of his 

to refer to on 


For this reason 


felt Hitler's regime 


با 


him like the dovil,lo 


met 


е; 


mechanical 


with 


get his way. 


=: p же gs 
se Germing 


TIS 
05 


ked 
n would disappear from 


^рроп when this’ connecting 


circle. 


I repeat: An order of the Fushrer's was bin 


indeed les 117 binding - ^n the person to 


given, 


even if the 


directive was contrary tc 


whom it 856 


internsti-^n 


other trsdition^l values. 
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But was th.ro really no о dividing line ? During tho first 


period at any r-to еб» j at the time when tho foun- 
dations of power were 

monserntic constituti 

Hitler's followers amongs he people saw in 


a men close 


۳ ۹ го ст 


)/À4 2 


unlimited suth? Hitlerwv As 


every state 


But it was 


3 lie S the 


thing, iwith | 


S_their leaders. Beyond - 


Hitler's order constituted по legal justifications 


But 11 must not be forgotten th-t this line is not only 
vague by nature, but follows a different course 


to what it does in war time 


changed, ond when men ^f nations, especially in 


days, toke pride in deeds which would horrify thom 


other time. And the 


Not in any nation in the world. 


— MÀ ae See een 9 
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Hitler himself, st any rate, 
dividing line of inhumanity, م‎ non-humanity, 


of obedience 


also 5 ion wculd have been considerc rime punis- 


hable by death in the res and i he decisions of 


ЕЕ 
onis 


in the 


a further word. remains + 


ت ات E‏ 


Hitler's orders assumed. 


Titler’ S 
m^n, whether they were 
in the latter cast, 
ess 
ni 


like the tector- 


nung" 
& 


ат 
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or “Anordnung" (Instrattio 


only; sometimes we 
of the 


well. But it would 


ccunter-signatures as they are understocd in tho moiern 
lemocratio constitution w of nations ruled constitutic- 


nally cr by a parli 


ming t 


all things in 


this connections 
Whatever the mor yr less decorative significance of such 
counter-signing may hove been here was never 
that the Fuchrer's orders representel cnly his 
nd nc ne else's. 
Special attention must here 


appeared ғ. Reich Cabinet 


Hitler's signing 

the formal certification 

fact, however, ^ 

laws were also solely decisions by Hitler who h: 
ously given some of his ministe the opportunity tc 


the opinion of their departments. 
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ind when Hitler signed a law which, according to its 
preamble, hnd been decreed by the Reichstag, this was again 


only : ase of a formal certification. In reality, however, 


the German Reichst<¢ 
the acclamatio 
or decisions. These 
people 2t home 2nd abroad almos د‎ be an attempt to make 
lemoerntio forms of legislatio jus by caricnturing 
them; nobody - either 7t home o abrond - regarded them 
1s proceedings during which a sembly of sever^l hundred 


meri rived st a decision fte onsider^tion, speeches 


srders by Hitler which are 
immedictely be recognised 
by د‎ Reich Minister or 
stctes in the introduction 
"The Fuéhrer 86 lered he Fuchrer his decreed"s We have 
before us not an order by the signatory, put 2 report by 
the signatory on ^n Jer givon orally by Hitler. The orders 
hy Hitler as Supreme Commenier-in-Chief of the armed 58 
were thus often clothed in the form of such a report. 
Finaly, there лге orders by Hitler which c^n cnly be 
recognised as such by а member of the public if he possesse: 
knowledge of the constitutional position. When the Supreme 
Command of vae Armed Forces (the OKW) issues ^n ordor, it 
15 always ^n оу ler by Hitler. Hitler himeclf, together wi 
is warring cteff, was the OKW. The power to issuo OKW ord 


rested solely with Hitlers 
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By my explanations regarding the constitution of the 


Hitler-Reich, I have already - S^ to Spe2k by implication- 
dealt with the question as to who was rosp.nsible for the 
ultimate decisions - for this state's decisions rog^rding 
questions of existence, especially for the decision about 


war and рС?.СЗовоооо е 


KELSEN 5714 - in his great treatise of the year 1943, 


a 
which I hive slrenady mentioned above (80) prc bably he 


Fuchrer clone". We must soy: Quite definitely alone. 


Under the Weimar Constituti n, the 5210 b dy respon- 
sible was the Reich legislature. Far Article 45 lemands 
а Reich law fcr a doolarsticn of war and for the conclusion 
of peace. and a Reich law could be passed cnly by the 
: of 
Reichstag c у : ste /tho German people. Neither the Reich 
President, ic. د‎ Нега of the State, nor the Reich Crbine 
had tho power. They might, at most, have created such cir- 
cumstances by acts lying within their jurisdiction = 
bly the Reich President as Comm^nder-in-Chief of the armed 
Forces - as to givé the Reich legislature n option in its 
decision; a problem which, ^S is well-kn^wg, has become 
one in the Unitod States with regard to tho relatior 
the President to Congress and has, thereforc, been 
discussed, while it was not a real cne for the 
Germany of the Weimar Constituticn. If, however, the Reich 
legislature had, by means 5f n lew, taken the decision to 
wage war, the Reich President and the whole State hicrarchy 


particularly the 


(80) KELSEN, Collective and Individuel Responsibility, p.54 


Appendix III, exhibit 57, passages (24) and (25). 
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Armed Forces, would have been bound by this decision with 


no right of exsminatioh, let alone of objection, even if 


all tho experts on international law in the world h^d 

regarded the law as contrary to international law. The 
Democrncy could have tolerated as little as sny sther 

naticn a state of affaire in which military leaders as such 


could examine the decision to wage war trken by the polities 


سا 


o 


e that they could refuse cbedience if 
they thought fit. Tho military menns of power must 


disposal of the politicrl lesders 


authorities 
Weimar регіт and combined all the highest 
his 
The circumstances in a state may be such 
is legally solely competent for the decision about war 
peace, has, in р ice о ~ or not the 5211 ~ authority, 


however, both 
actual practice h^vo ever been coincidentel in 
апу state, such was tho case in Hitlor Germany. And if, in 
any question, Hitler ever even лссерёеӣ the 
party such was not tho case in the question 
He was the arbiter of war nnd peace between the 


other nations» 


He alone. 
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In conclusion: 


Senten against individuals for breach of the perce 
14 be something completely new legally- 


between States would som ٤ 
something rov2lutionsrily new. It makes no difference 


matter from the point of view of the 


whether wo view the matter 


Non 1 


or tho French Chief Prosecutors, 


British 


laid be 


LEGAL 
with that 
0 0 
have 
constitution 


Culls tu 


arguments. 





